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OF RAM L, J., RECUSED, AND Cl RCU T JUDGE CHANG
I N PLACE OF ACOBA, J., RECUSED;, ACTING JJ.

Per Curiam Plaintiff-Appellant State of Hawai ‘i

appeals fromorders disnm ssing indictnments agai nst Defendants-



Appel | ees Richard Sung Hong Wng, Mari Stone Wng, Henry Haalilio
Peters, and Jeffrey R Stone. The circuit court orders, entered
by the Honorable M chael R Town, were entered w thout prejudice.
W affirmthe dism ssals, but remand with instructions to enter
the dism ssal orders with prejudice.

| . Background

A Appeal No. 22671, First Crcuit CGrimnal No. 99-0678

The O fice of the Attorney Ceneral secured an
i ndi ct mrent agai nst Richard Sung Hong Wng (Wng), Jeffrey R
Stone (Stone), and Mari Stone Wng (M Wong). The indictnment’s
charges of theft in the first degree (Wng), conmercial bribery
(Stone), perjury (Wng), hindering prosecution in the first
degree (M Wong), and crinminal conspiracy (Wng, Stone, and M
Wwng), arose out of a series of business and personal
transactions. In sum the indictnment alleged that Wng, a
trustee of the Bishop Estate/Kanehanmeha Schools (Estate),
mani pul ated the Estate into giving his brother-in-law, Stone, a
“sweet heart deal” on what was called the Kalele Kai project and,
in return, Stone secured for R chard and Mari Wng a sale price
for their apartment that was $115,800 nore than the apartnment was
worth. According to the State, the $115,800 was noney t hat
shoul d have gone to the Estate and Wng' s keepi ng of the noney
was a theft fromthe Estate. Al of the other charges relate to

the alleged theft or the investigation of it.



According to the testinony before the grand jury, the
Kal el e Kai project was a | easehold condom ni um construction
project on Estate |and. The devel oper, Bedford Properties,
borrowed seventy-six mllion dollars fromM tsui Bank and Trust
Conpany and formed a partnership, Kapalele Associates, with
Mtsui to devel op the project.

Kapal el e Associ ates had cash fl ow probl ems when t he
| easehol d units did not sell. To generate sales, Kapalele
Associ ates purchased the fee interest fromEstate for $21.9
mllion. The fee interest was purchased by agreenent of sale.
However, Kapal el e Associ ates eventual ly defaulted on the Mtsu
Bank | oan and could not performthe agreenment of sale for the fee
interest. In the sunmer of 1995, Stone offered to buy the Kalele
Kai project and to assune the fee purchase agreenent with Estate.
To finance the purchase, a Stone conpany, Pacific Northwest Ltd.,
and an Onhi o corporation, the National Housing Corporation, forned
One Keahole Partners (OKP), a partnership

Stone sent OKP's proposal to Trustee Wng. Wng
forwarded the proposal to the Principal Executive of the Estate’s
Asset Managenment Group. Wong recused fromtrustee deliberations
concerning OKP's Kal el e Kai proposal. OKP acquired the Kalele
Kai project after a majority of the remaining trustees approved

OKP' s assunption of the fee purchase agreenent.?

! The record contains information that both OKP and the Estate

reaped consi derable benefit fromthe transaction. OKP was estimted to have
reaped a nine mllion dollar profit. Rat her than having to deal with a
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In 1996 Stone’ s conpany, Pacific Northwest, Ltd.,
purchased a Kahal a home that was in forecl osure, renovated the
hone, and sold the home to Richard and Mari Whng. The Wbngs
financed the home, in part, with a $613,200 credit for their
W der Avenue apartnent. The State alleged the WI der Avenue
apartnment was worth no nore than $498,000 and that the $115, 800
di fference between the $498, 000 val ue of the W/Ider Avenue
apartment and the $613,800 credit was a payoff by Stone for the
Kal el e Kai deal and a theft by Wng of nonies due the Estate.

To secure the indictnents, the State called, anong
others, Stone’s forner tax | awer, disbarred attorney Ri chard
Frunzi? to testify before the grand jury. The State called
Frunzi before the grand jury wi thout seeking a court ruling about
the extent to which Frunzi could testify.?

Frunzi did not notify Stone that Frunzi was going to
testify before the grand jury and Frunzi did not get Stone’'s

perm ssion to testify about their professional rel ationship.

bankrupt devel oper, the Estate apparently received the expectations fromits
original agreement with Kapalele Associates, plus significantly increased
annual paynments at a higher rate of interest, immediate rights to some of the
money generated from the sale of condom niumunits, and, among other things,
addi tional security in the form of nortgages and partner guarantees that
provi ded recourse in the event of OKP' s default.

2 Frunzi was allowed to resign fromthe practice of law in |ieu of
di scipline on April 10, 1997. See Supreme Court Case Nunmber 20583, 0Office of
Disciplinary Counsel v. Richard L. Frunzi. A resignation in |lieu of
discipline is a disbarnment. RSCH 2. 14(d). Frunzi testified before the grand
jury on January 14, 1999.

3 The State also subpoenaed Stone attorneys James Stubenberg and
Jonat han Durrett. Stubenberg and Durrett raised privilege issues on Stone’s
behal f and the parties sought and obtained a court ruling concerning the
extent to which Stubenberg and Durrett could testify.
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Frunzi testified without raising any privilege issue on behal f of
his fornmer client, Stone. At the State’ s urging, Frunzi
expl ained his testinony to the grand jury:

[State]: Now, prior to asking you questions
about M. Stone, do you recognize
that there ordinarily would be a
prohi bition fromyou testifying
about those kinds of matters?

[ Frunzi]: Yes. The rules of the Bar
Associ ation and the Code of
Pr of essi onal Conduct prohibit an
attorney fromdivul gi ng any
confidential comrunications or
proprietary information to a client
-- about a client to anybody el se,
but there are certain exceptions.
And one of the exceptions is that
if acrimeis conmtted or to be
commtted, there’'s what’s called a
crime fraud exception.

[State]: Okay. And that’s what you are
basing your ability to testify on
t oday.
[ Frunzi]: Yes
Ri chard Wng, joined by Mari Wng and Jeffrey Stone,
nmoved to dismss the indictnent for |ack of probable cause and
prosecutorial msconduct. The circuit court granted the notion
and dism ssed the indictment without prejudice. The circuit
court expl ai ned:
this Court will respectfully grant the
notions to -- Defendants’ Motion to Dismss
the indictnent for the foll ow ng reasons:
One, the governnment used the privileged
testimony of an attorney, Richard Frunzi,
albeit at that tinme he was suspended in lieu
of discipline, he was al so incarcerated in
federal custody pendi ng sentencing, although
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that’s not terribly relevant. And this
privileged testinony did not neet the crine-
fraud exception to the Hawaii Rul es of
Evidence. | think that's very clear.

Nei ther M. Frunzi, nor the governnent,
notified M. Stone or the Court that his
attorney, M. Stone’'s attorney, M. Frunzi,
woul d be testifying.

Further, the governnment on its own did
not seek Court review ahead of tine as this
Court believes is required by |aw.

Secondly, the Court finds that the
government, by attesting to the quality of
the testinony, by referring to or allow ng
M. Frunzi to refer to it as under the crinme-
fraud exception before the grand jury who are
| ay persons fromthe general conmunity,
illegally bolstered M. Frunzi’s testinony,

t her eby prejudicing the Defendants.

Assum ng arguendo . . . that there is no
requi renent to approach this Court as a
supervi sing judge ahead of tinme, the Court
finds, nevertheless, that M. Frunzi’s
testinmony was, in fact, privileged and the
crime-fraud exception did not apply.

The State appeal ed. Additional facts are set out bel ow
wher e necessary.

B. Appeal Nunmber 23151, First Crcuit Crimnal Nunber 99-1502

The O fice of the Attorney Ceneral secured an
i ndi ctment agai nst former Bishop Estate Trustee Henry Haalilio
Peters (Peters) and Jeffrey R Stone (Stone). The indictnent’s
charges of theft in the first degree (Peters), commercial bribery
(Stone), crimnal conspiracy (Peters and Stone), acconplice to
theft in the first degree (Stone), and perjury (Stone), arose out

of the Kalele Kai transactions, set out above, and an allegation
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that Stone secured the sale of Peters’ residential apartnent for
$192,500 nore than its all eged val ue.

The indictnent alleges, in sum that Stone induced
Peters to approve OKP's acquisition of the Kalele Kai project by
convi nci ng anot her person to pay nore for Peters’ apartnent than
it was worth, that Stone financed the purchase of the apartnent
t hrough OKP, OKP accepted the deed to the apartnment in lieu of
repaynment of the noney borrowed to finance its purchase, and that
Peters used the value of his apartnment, including the alleged
$192, 500 excess, to purchase an apartnent on a higher floor in
the sane building. The State alleges the $192, 500 shoul d bel ong
to the Estate and that Peters’ retention of that value is a theft
fromthe Estate. These allegations forned the basis of the
theft, comrercial bribery, conspiracy, and acconplice to theft
charges agai nst Peters and Stone. |In addition, the State
alleged, in sum that Stone lied to a prior grand jury when Stone
testified that he was contacted by d enn Ckada about the
avai lability of an upper floor unit in Peters’ building and Ckada
told himto contact Peters about the possibility of buying the
hi gher fl oor apartnent.

In the course of presenting the case to the grand jury,
the State called several w tnesses, including Nathan A pa, acting
chief operating officer and formerly General Counsel for the

Estate, and d enn Ckada, President and Chairnman of the Board of



CGKO Corporations and GO Realty. The State did not seek the
circuit court’s approval before it called Aipa to testify, did
not notify Peters that Aipa would testify, and did not secure a
wai ver of attorney-client privilege fromPeters. Al pa was

call ed, according to the State, “[t]o provide the grand jury with
nore specific information fromwhich to determ ne whet her Peters
knew that any benefit he received froma transaction in which the
trust was al so involved needed to be returned to the trust[.]”

To that end, the State questi oned A pa about an unrelated matter,
referred to as the McKenzi e Met hane gas investnent, for which

| egal advice was sought and conveyed to the trustees. The State
questioned Ckada about Peters’ purchase of the higher floor
apartnment, but it did not allow Ckada to explain that Ckada, not
Stone, initiated discussion of the transaction with Peters.

The State noved to nolle prosequi the crim nal
conspiracy charge and the notion was granted. Peters and Stone
noved to dismss the other counts. The circuit court granted the
notions to dismss, without prejudice. In granting the notions
and dism ssing the theft, acconplice to theft, and perjury
charges, the circuit court said, in part:

t he defendants’ right to a fair and

inpartial grand jury proceedi ng was

prejudi ced by the Attorney General’s

m sconduct in failing to seek perm ssion of

the court and to obtain a proper waiver of

the attorney-client privilege fromHenry

Haalilio Peters prior to eliciting testinony

before the grand jury from Nat han Ai pa, Esq.

on the subject of Trustee Peters’ know edge
and i nvol venment in the MKenzi e net hane gas
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i nvestment, discussions and rel ated | egal
opi ni on;

t he defendants’ right to a fair and
inpartial grand jury proceedi ng was
prejudi ced by the Attorney General’s
preventing witness denn Ckada from answering
guestions several times in order to suppress
clearly excul patory evi dence;
: the attorney-client privilege is a
sacred and inportant privilege and . . . the
violation of that privilege is unacceptabl e;
: the Attorney General’'s office was on
crystal clear notice of the process to seek
prior court permssion to call attorneys
before the grand jury and knew in fact that
the court was supervising the grand jury; and
that neither Trustee Peters or his counsel
. . was given prior notice by either the
Attorney Ceneral or M. Aipa of the subpoena
to the grand jury[.]

The circuit court dism ssed the commercial bribery charge. In
doing so, the circuit court expl ai ned:

: the reason [for the dism ssal] is that
t he governnent chose not to all ow what could
have been clearly excul patory evidence by

G enn Ckada for reasons of their own about
M. Stone’s commtting perjury. That had to
affect how the grand jury saw the ot her
counts in the Court’s view

Secondly, the crimnal conspiracy matter
never shoul d have been brought, including the
overt acts. And the fact it was, in the
Court’s view, could easily have influenced
the grand jury. And all the other reasons
set forth in the noving papers.

The circuit court denied reconsideration and the State
appeals. Additional facts are set out bel ow where necessary.

1. St andard of Revi ew

The State contends the circuit court erred when it

granted the Defendants’ notions to dism ss the indictnents.
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An appellate court reviews a trial court’s decision to

di sm ss an indictnent for abuse of discretion. State v. Chong,

86 Hawai ‘i 282, 288 n.2, 949 P.2d 122, 128 n.2 (1997). The tria
court abuses its discretion when it clearly exceeds the bounds of
reason or disregards rules or principles of law or practice to

the substantial detrinent of a party litigant. E.g., State v.

Kl i nge, 92 Hawai ‘i 577, 584, 994 P.2d 509, 516 (2000)(citations
omtted). The burden of establishing abuse of discretion is on
appel lant, and a strong showing is required to establish it.

E.qg., State v. Kupi hea, 80 Hawai ‘i 307, 312, 909 P.2d 1122, 1127

(1996) (citation omtted).

[, Di scussi on

A grand jury is a constituent part of the court or
branch of a court having general crimnal jurisdiction. Inre
Mbe, 62 Haw. 613, 616, 617 P.2d 1222, 1224 (1980). The circuit
court has supervisory power over grand jury proceedings to insure
the integrity of the grand jury process and the proper

adm nistration of justice. Id.; Cf. United States v. WIlians,

112 S. . 1735, 1742, 504 U.S. 36, 47 (1992) (United States
Suprene Court concluded the federal grand jury “belongs to no
branch of the institutional Governnent” and that “its
institutional relationship with the [federal] Judicial Branch has
traditionally been, so to speak, at armis length”).

This court recently “reaffirnfed] the principle that

prosecutorial conduct that underm nes the fundanental fairness
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and integrity of the grand jury process by ‘invad[ing] the
provi nce of the grand jury or tend[ing] to induce action other
than that which the jurors in their uninfluenced judgnent deem
warranted on the evidence fairly presented before them’' [State
v.] Joao, 53 Haw. [226] at 229, 491 P.2d P.2d [1089] at 1091[4]

is presunptively prejudicial.” State v. Chong, 86 Hawai ‘i

282, 284, 949 P.2d 122, 124 (1997). This court explicitly stated

that Justice Kidwell’s concurrence in State v. Bell, 60 Haw 241,

589 P.2d 517 (1978),

: accurately distilled Joao's relative
place within “the criteria which should
govern” the grant or denial of a notion to
di sm ss an indictnent:

[A] grand jury proceeding is
not adversary in nature. An application
of this principle is found in the rule
that an indictnment may not be attacked
on the ground of the inconpetency of the
evi dence consi dered by the grand jury,
where prosecutorial msconduct is not
invol ved. _State v. Layton, 53 Haw. 513,
497 P.2d 559 (1972); United States v.

Cal endar, 414 U. S. 338, 94 S.C. 613, 38
LED. 2d 561 (1974). The function of a
grand jury to protect against

unwar rant ed prosecuti on does not entai

a duty to weigh the prosecution's case
agai nst that of the defense, or even to
determ ne that the prosecution's case is
supported by conpetent evidence.

4 In State v. Joao, the State introduced a grand jury witness as

“the original defendant charged with murder” who “decided to make a cl ean
breast.” 53 Haw. at 227, 491 P.2d at 1090. This court held that the
prosecutor’s conduct was contrary to the fundamental principles of liberty and
justice that lie at the base of all our civil and political institutions and
affirmed the circuit court’s dism ssal of the indictnment. 53 Haw. at 230, 491
P.2d at 1091-2.
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On the other hand, an indictment
that is the result of prosecutorial
m sconduct or other circunstances which
prevent the exercise of fairness and
inpartiality by the grand jury nmay be
successfully attacked. State v. Joao,
53 Haw. 226, 491 P.2d 1089 (1971);
State v. Pacific Concrete and Rock Co.,
57 Haw. 574, 560 P.2d 1309 (1977).

Bell, 60 Haw. at 256-57, 589 P.2d at 526
(Kidwell, J., concurring) (enphasis added).

State v. Chong, 86 Hawai‘ 282,288-9, 949 P.2d 122, 128-9(1997)

(footnote omtted).

Most of the issues posed by the State concern
application of the attorney-client privilege and application of
the “crinme-fraud” exception that allows otherw se privil eged
testinmony to be presented. The United States Suprene Court has
descri bed the conmon | aw attorney-client privilege and the crine
fraud exception as follows:

We have recogni zed the attorney-client
privilege under federal law, as the ol dest of
the privileges for confidenti al
conmuni cations known to the common law. . .
Al t hough the underlying rationale for the
privilege has changed over tinme, . . .courts
| ong have viewed its central concern as one
to encourage full and frank commrunication
bet ween attorneys and their clients and
t hereby pronote broader public interests in
t he observance of |aw and adm ni stration of
justice. . . . That purpose, of course,
requires that clients be free to nmake ful
di sclosure to their attorneys of past
wongdoings, . . . in order that the client
may obtain the aid of persons having
know edge of the law and skilled in its
practice[.]
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The attorney-client privilege is not
w thout its costs. . . . [S]ince the
privilege has the effect of w thhol ding
rel evant information fromthe factfinder, it
applies only where necessary to achieve its
purpose. . . . The attorney-client privilege
must necessarily protect the confidences of
wr ongdoers, but the reason for that
protection--the centrality of open client and
attorney communi cation to the proper
functioni ng of our adversary system of
justice--ceas[es] to operate at a certain
poi nt, nanely, where the desired advice
refers not to prior wongdoing, but to future
wrongdoing. . . . It is the purpose of the
crime-fraud exception to the attorney-client
privilege to assure that the seal of secrecy,

bet ween | awer and client does not

extend to conmuni cati ons nade for the purpose
of getting advice for the comm ssion of a
fraud or crine.

United States v. Zolin, 491 U S. 554, 562, 109 S. Ct. 2619, 2625-6

(1989) (quotation marks and citations omtted). The United
States Court of Appeals for the Ninth Grcuit explained:

The attorney-client privilege is essential to
preservation of |iberty against a powerful
government. People need | awers to guide

t hem t hrough thickets of conpl ex government
requi renents, and, to get useful advice, they
have to be able to talk to their | awers
candidly without fear that what they say to
their owmn awers will be transmitted to the
gover nment .

United States v. Chen, 99 F.3d 1495, 1499 (9th G r. 1996)

(citation omtted).
In Hawai ‘i the common | aw attorney-client privilege and

the exceptions to it are codified as Rule 503 of the Hawai i
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Rul es of Evidence (HRE). See HRS § 626-1, Rule 503 (1993);°

5 Rule 503. Lawyer-client privilege. (a) Definitions. As used in

this rule:

(1) A “client” is a person, public officer, or corporation,
associ ation, or other organization or entity, either public or
private, who is rendered professional |egal services by a |awyer,
or who consults a |lawyer with a view to obtaining professiona
| egal services.

(2) A “representative of the client” is one having authority to obtain
professional |egal services, or to act on advice rendered pursuant
t hereto, on behalf of the client.

(3) A “lawyer” is a person authorized, or reasonably believed by the
client to be authorized, to practice law in any state or nation

(4) A “representative of the lawyer” is one directed by the lawyer to
assist in the rendition of professional |egal services.

(5) A communication is “confidential” if not intended to be disclosed

to third persons other than those to whom di scl osure would be in
furtherance of the rendition of professional |egal services to the
client or those reasonably necessary for the transm ssion of the
communi cati on.

(b) General rule of privilege. A client has a privilege to refuse to
di scl ose and to prevent any other person from disclosing confidentia
communi cati ons made for the purpose of facilitating the rendition of
professional |egal services to the client (1) between the client or the
client’s representative and the |lawyer or the |lawyer's representative, or (2)
bet ween the | awyer and the | awyer's representative, or (3) by the client or
the client's representative or the |awyer or a representative of the |awyer to
a lawyer or a representative of a |lawyer representing another party in a
pendi ng action and concerning a matter of common interest, or (4) between
representatives of the client or between the client and a representative of
the client, or (5) among | awyers and their representatives representing the
same client.

(c) Who may claimthe privilege. The privilege may be clainmed by the
client, the client’s guardian or conservator, the personal representative of a
deceased client, or the successor, trustee, or simlar representative of a
corporation, association, or other organization, whether or not in existence
The person who was the | awyer or the |awyer’s representative at the tinme of
the communication shall claimthe privilege on behalf of the client unless
expressly released by the client.

(d) Exceptions. There is no privilege under this rule

(1) Furt herance of crime or fraud. If the services of the |l awyer were

sought, obtained, or used to enable or aid anyone to commt or
plan to commt what the client knew or reasonably should have
known to be a crime or fraud

(2) Prevention of crime or fraud. As to a communication reflecting
the client's intent to conmmt a crimnal or fraudulent act that
the | awyer reasonably believes is likely to result in death or

substantial bodily harm or in substantial injury to the financia
interests or property of another;

(3) Cl ai mants through sane deceased client. As to a communication
relevant to an issue between parties who claimthrough the sanme
deceased client, regardless of whether the clainms are by testate
or intestate succession or by inter vivos transaction;

(4) Breach of duty by |lawyer or client. As to a communication
relevant to an issue of breach of duty by the lawyer to the client
or by the client to the | awyer;

(5) Docunent attested by lawyer. As to a comrunication relevant to an
i ssue concerning an attested document to which the lawyer is an
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D cenzo v. |lzawa, 68 Haw. 528, 535, 723 P.2d 171, 175 (1986)

(“HRE 503 . . . codified the commopn-|aw attorney-client privilege
| ong recogni zed by the courts of Hawaii”). The attorney-client
privilege rule “applies at all stages of all actions, cases, and
proceedings[,]” HRE Rule 1101(c), including grand jury

proceedi ngs. See HRE Rule 1101(d) (“The [Hawai‘i] rules [of

evi dence] (other than with respect to privileges) do not apply .
[to] . . . proceedings before grand juries.”). (Enphasis
added.) The attorney-client privilege applies in both civil and

crimnal cases. HRE 503; Swidler and Berlin v. United States, 524

U S. 399, 408-9, 118 S.Ct. 2081, 2087 (1998). The attorney-
client privilege serves broader purposes than the constitutional
privilege against self-incrimnation. 1d. at 407-408, 118 S.C
at 2086.

A. Judicial determination of attorney-client privilege

The State first argues the circuit court erred when it
di sm ssed the indictnent against Stone and the Wngs because the
State did not seek judicial review before it presented Frunzi’s
testinmony to the grand jury. The State opines it was not
required to seek judicial review before it presented Frunzi’s

testinmony to the grand jury. W disagree.

attesting witness;

(6) Joint clients. As to a conmunication relevant to a matter of
common interest between two or nmore clients if the communication
was made by any of themto a | awyer retained or consulted in
common, when offered in an action between any of the clients; or

(7) Lawyer's professional responsibility. As to a comunication the
di scl osure of which is required or authorized by the Hawaii rules
of professional conduct for attorneys.
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Rul e 104 of the Hawai‘i Rul es of Evidence provides,

with stunning clarity, that “[p]relimnary questions concerning .
the existence of a privilege . . . shall be determ ned by the

court[.]” More than twenty years ago, this court set out the
procedure to be foll owed when i ssues about the attorney-client
privilege or exceptions to the privilege are raised. This court
said the burden of establishing the privilege was upon the party
asserting it and set out the manner in which privilege could be
proven. The court instructed that

. Proper practice requires prelimnary

judicial inquiry into the existence and

validity of the privilege and the burden of

establishing the privilege rests on the

claimant[,] . . . [and observed] Any other

rule would “forecl ose neaningful inquiry into

the exi stence of the relationship, and any
spurious clainms could never be exposed.”

Sapp v. Wng, 62 Haw. 34, 38-39, 609 P.2d 137, 140(1980)

(citations omtted; enphasis added). See also, D cenzo v. |zawa,

68 Haw. 528, 536, 723 P.2d 171, 176 (1986) (“A proper application
of the codified privilege . . . requires prelimnary judicial
inquiry into the existence and validity of the privilege .
[o]therwi se, neaningful inquiry into the existence of an
attorney-client relationship . . . and the character of the
comuni cation . . . would be foreclosed.”) (quotation marks and
citations omtted).

In addition, a host of foreign case authority states,
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in sum that the attorney-client privilege belongs to the client,
t he burden of establishing the attorney-client privilege falls
upon the client, and the burden of establishing the crine fraud
exception to the attorney-client privilege falls upon the

proponent of the exception. See e.g. Swidler and Berlin v.

United States, 524 U S. 399, 118 S.C. 2081 (1998) (grand jury

subpoena; scope of privilege); In re Sealed Case, 223 F.3d 775

(D.C. Cr. 2000) (grand jury subpoena); In re Gand Jury

Subpoena, 187 F.3d 996 (8th Cr. 1999)(grand jury subpoena;

nmotion to conpel); Chaudhry v. Gallerizzo, 174 F.3d 394 (4th Cr

1998) (pretrial nmotion to conpel); Inre Richard Roe, Inc., 168

F.3d 69 (2d Cir. 1999) (appeal fromcivil contenpt order for
defiance of order requiring testinony and di scl osure of docunments

to grand jury); In re Sealed Case, 162 F.3d 670 (D.C. Cr. 1998)

(motion to quash grand jury subpoena); In re Gand Jury

Proceedings Grand Jury No. 97-11-8, 162 F.3d 554 (9th Cr. 1998)

(appeal fromorder requiring fornmer attorney to testify before

grand jury); In re Bruce R Lindsey, 158 F.3d 1263 (D.C. Cr

1998) (notion to conpel grand jury testinmony); Inre Gand Jury

Subpoenas, 144 F.3d 653 (10th G r. 1998) (notion to conpel grand

jury testinony); United States v. Rakes, 136 F.3d 1 (1st Cr

1998) (pre-trial notion to suppress); United States v. Bauer, 132

F.3d 504 (9th Gr. 1997) (trial testinony); In re Sealed Case,

107 F.3d 46 (D.C. Gr. 1997) (appeal fromcontenpt citation for
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failure to testify and produce docunents); In re Gand Jury

Proceedings, 102 F.3d 748 (4th Gr. 1996) (action to quash grand

jury subpoenas); United States v. Chen, 99 F.3d 1495 (9th Cr

1996) (appeal chall engi ng order denying notions to quash grand

jury subpoena); In re Gand Jury Proceedings, 87 F.3d 377 (9th

Cir. 1996) (appeal fromdistrict court order requiring forner
corporate counsel to testify before grand jury); dson v.

Accessory Controls and Equi pnent Corp., 757 A 2d 14(Conn

2000) (revi ew of protective order in wongful term nation action);

Lahr v. State of Indiana, 731 N.E. 2d 479 (Ind. 2000) (crim nal

appeal ; trial testinony); Purcell v. District Attorney for the

Suffolk District, 676 N E. 2d 436 (Mass. 1997)(notion to quash

subpoena to testify at trial); Inre Gand Jury of Phil adel phia

County, 593 A 2d 402 (Pa. 1991) (appeal fromorders entered in
conjunction with supervision, adm nistration, and operation of

grand jury; notes seized pursuant to search warrant); Mrley, v.

McFarl ane, 647 P.2d 1215 (Col o. 1982) (appeal from order denying

injunctive relief); Henderson v. State, 962 S.W2d 544 (Tx. Cim

App. 1998) (crim nal appeal; trial testinony); People v. Paasche,

525 NNw2d 914 (Mch. C. App. 1994) (crimnal appeal; search

warrant for attorney’'s files); State v. Fodor, 880 P.2d 662 (Az.
Ct. App. 1994) (crimnal appeal; wretap conversati on between

attorney and client); Levinv. COMB. Co., 469 N.W2d 512

(Mnn. C. App. 1991) (civil appeal fromprotective order); In re

G and Jury Subpoenas Ad Testificandum Served on Louis Gonnell a,
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Esqg., 570 A.2d 53 (N.J. Super. 1989) (notion to quash grand jury

subpoena); In re Gand Jury Subpoena of Lynne Stewart, 545

N Y.S.2d 974 (N. Y. Supr. C. 1989) (notion to quash grand jury
subpoena) . ©

| mposi tion of burdens of proof or persuasion
necessarily require that questions concerning attorney-client
privilege nmust be put before and decided by a judge, whether the
testinmony is sought in crimnal or civil proceedings, before a
grand jury, in discovery, or at trial. To the extent the circuit
court concluded the State should have sought judicial review
before presenting Frunzi’'s testinony to the grand jury, the
circuit court was correct as a matter of |aw and did not abuse
its discretion.

In sum when a prosecutor seeks arguably privileged
testinmony, the prosecutor nust either (1) give notice to the
person who mght claimthe privilege and the person’s counsel, so
that the person or the person’s attorney can seek judicial review
of any claimor privilege or waive the privilege, or (2) give
notice to the person’s counsel and, if the person’s counsel does
not raise the privilege and seek judicial review, the prosecutor
nmust seek the court’s ruling on the privilege issue. In the

| atter instance, the prosecutor should proceed with the

6 We recognize that some of the opinions cited in the lengthy Iist

were filed after the State of Hawai ‘i presented its evidence to the grand
juries in the actions covered by these appeals. W list themonly to note the
weal th of authority available on the subject of attorney-client privilege and
the burden of seeking exception to it. The list could have been much | onger
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understanding that if the person who mght claimthe privil ege
has not been given notice and an opportunity to be heard on the
issue of privilege, a court’s allowance of testinony may be

overturned after the hol der of the privilege can be heard by the

court.”’
B. The State i nproperly presented and bol stered Frunzi’s
t esti nony.

The State contends the trial court erred when it found
Ri chard Frunzi’s testinony was protected by attorney-client
privilege and should not have been presented to the grand jury.
The State argues that Stone failed to present proof, in support
of his nmotion to dismss, that the conmunications between Stone
and Frunzi were intended to be confidential and concerned | egal
services that Stone was seeking from Frunzi. The State opines
Stone’s testinony on the post-indictnent notion to di smss was
not hi ng nore than an inperm ssi ble bl anket claimof privilege.
The State opines the circuit court should have “insisted in being
shown, line by line, if necessary exactly what statenents of
Frunzi’'s, if any, were privileged[.]” In addition, the State
opi nes the crine-fraud exception to the attorney-client privilege

applied, that the State did not inproperly bolster Frunzi’s

7 We are aware that legitimate | aw enforcement may require that

wi tnesses be questioned in confidence. MWhen an issue of privilege is

invol ved, each such case nmust be judged on its own merits to determ ne whether
a judicial determ nation of privilege without the presence and argunent of the
person entitled to claimthe privilege will meet the requirenments of due
process. At mninmum in the absence of an opportunity for the holder of the
privilege to raise the issue or in the face of a faithless lawyer failing to
rai se the issue before a court of conpetent jurisdiction, the prosecutor nmust
seek a court ruling on the privilege issue
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testinmony, and that the Wngs cannot assert Stone’s attorney-
client privilege to bar the State fromindicting them

I n other circunstances we m ght engage in | engthy
di scussion about the client’s burden to establish the attorney-
client privilege as noted above.?® In the circunstances of this
case, however, our focus is upon whether the State s pre-
i ndi ctment actions prevented the grand jury fromthe “exercise of
fairness and inpartiality” that due process demands. See e.qg.,

State v. Chong, 86 Hawai‘i 282, 289, 949 P.2d. 122, 129 (1997)

(quoting Bell, supra and Joao, supra). The issue that was before

the circuit court and that is before this court is whether the
i ndi ctment shoul d have been di sm ssed due to prosecutori al
m sconduct .

The State’s argunents that Stone failed to neet his
burden of establishing the attorney-client privilege in the post-
i ndi ct ment proceedings are not well taken. Had Stone or the
State sought “prelimnary judicial inquiry into the existence and

validity of the privilege,” Sapp v. Wng, 62 Haw. at 38, 609 P.2d

at 140, Stone would certainly have borne the burden of show ng
the attorney-client privilege applied. |In other circunstances
Stone’s failure to assert the privilege before the testinony was

presented to the grand jury mght have led to a concl usion Stone

8 We have reviewed Frunzi’'s testimony and conclude that most of it

was privileged and none of the privileged testinony was subject to the cri me-
fraud exception to the attorney-client privilege. In the circunstances of
this case, we see no need to burden this opinion or to further breach the
privilege with a | engthy exegesis on the subject.
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wai ved the privilege. The State, however, did not give Stone the
opportunity to raise the privilege issue so that a prelimnary
judicial determ nation could be made and Frunzi did not raise the
privilege issue on Stone’s behalf. Instead, the State presented
Frunzi’s testinmony to the grand jury without notice to Stone. In
addition, the State presented Frunzi’s testinony to the grand
jury as privileged testinony to which the crinme-fraud exception
appl i ed.

When the State called Frunzi as a witness, it elicited
testinmony fromhimthat Frunzi (1) would “be tal king about
[ Frunzi’s] specific representation of [his] client, Jeffrey
Stone[,]” (2) that “there ordinarily would be a prohibition from
[ Frunzi] testifying about those kinds of matters[,]” but (3)that
Frunzi could testify “if a crime is commtted or to be
committed[.]” The State elicited Frunzi’s testinony w thout any
distinction as to matters that m ght or m ght not be covered by
the attorney-client privilege. Wth regard to the crine-fraud
exception, the State’ s exam nati on enphasi zed Frunzi’s judgnment
that crinmes had been or were to be commtted by eliciting from
Frunzi his affirmation “. . . that’'s what [he was] basing [his]
ability to testify on today[.]”

The State’s enphasis on the extraordinary nature of
Frunzi’s testinony and its enphasis that Frunzi was testifying
under the crime-fraud exception to the attorney-client privilege

clearly invaded the grand jury’'s function of determ ning whether
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t here was probabl e cause to believe a crine had been commtted by
putting before the grand jury the attorney’s concl usion that
crinmes had been or were about to be conmtted when the attorney
was consulted. The State’s actions in this regard overreached and
usurped the grand jury’'s function of determ ning probabl e cause
as to whether a crinme was commtted, were an egregi ous di sregard
of Stone’s right to an inpartial grand jury, and tainted the
grand jury process to such an extent that we cannot say the
circuit court abused its discretion when it also dism ssed the

i ndi ct mrent agai nst the Wng defendants. Having presented Frunzi’s
testinmony without a judicial determnation of privilege and
havi ng bol stered Frunzi’s testinony by characterizing it to the
grand jury as privileged testinony subject to the crine-fraud
exception to the privilege, the State is in no position to now
argue that Stone failed to neet his burden with regard to the

exi stence of the attorney-client privilege.

C. The State inproperly presented Aipa's testinony

The State argues that presenting Aipa s testinony to
the grand jury did not prejudice defendants’ rights to a fair and
inmpartial grand jury; argues that Aipa’ s testinony did not touch
on privileged matters; argues that if Aipa s testinony was
privileged, the privilege belonged to the Estate, not to Peters;
and argues the Estate waived any privilege it mght have had by
di scl osing the comruni cations to others. Additionally, the State

agai n argues that “notice and judicial preclearance are not
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prerequisites for presenting testinony froman attorney to a
grand jury” and opines that the circuit court could not require
the prosecutor to preclear Aipa s testinony under the circuit
court’s general supervisory powers over the grand jury. W
di sagr ee.

Unlike a federal grand jury, a Hawai‘ grand jury is a
constituent part of the court or branch of a court having general
crimnal jurisdiction. [In re Me, 62 Haw. 613, 616, 617 P.2d

1222, 1224 (1980); Cf. United States v. Wllians, 112 S.C

1735, 1742, 504 U. S. 36, 37 (1992) (the federal grand jury
“bel ongs to no branch of the institutional governnent”). The
circuit court has supervisory power over grand jury proceedi ngs
to insure the integrity of the grand jury process and the proper
adm nistration of justice. Me, 62 Haw. at 616, 617 P.2d at
1224. The circuit court properly exercised its supervisory
authority, upon dismssing a prior indictment, when it gave the
State clear direction that a judicial determ nation of privilege
was necessary before attorney testinony could be presented to the
grand jury. The State ignored that clear direction and presented
Aipa’'s testinony without notice to Peters and wi thout seeking a
judicial determ nation about attorney-client privilege.

The State’'s attorney was duty bound to conply with the
circuit court’s requirement unless and until the requirenment was
overruled by a court of conpetent jurisdiction. Instead, the

State ignored the circuit court’s requirenment and put before the
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grand jury attorney testinony that had not been reviewed for the
exi stence and validity of the attorney-client privilege as
required by the rules of evidence, see discussion at II1l. A
above, and the circuit court’s order. Finding that the State had
presented attorney testinony to the grand jury in violation of
the court’s clear order and concluding that disregard of its
clear order warranted dism ssal, the circuit court exercised its
supervi sory powers and di sm ssed the indictnent.

The circuit court did not make a finding that violation
of its order resulted in actual prejudice to Peters, but actual
prejudice is clearly showm by the record. The State’'s
presentation of Aipa's testinony clearly induced an action other
t han that which grand jurors in uninfluenced judgnment woul d have
deened warranted on evidence fairly presented to them See State
v. Joao, 53 Haw. 226, 229, 491 P.2d 1089, 1091 (1971). \When
presenting Aipa' s testinony regarding the McKenzi e Met hane
i nvestment, the prosecutor presented testinony show ng only that
the trustees requested and were advi sed about the ethical
propriety of investing in projects related to the Estate’s
investnments in McKenzie Methane; that it mght be a breach of
trust for a trustee to invest in an investnent related to the
Estate’s investment; and that Peters had invested in MKenzie
Met hane. The limted testinony the State elicited from Aipa |eft
the inpression that Peters’ investnent in the MKenzie Mthane

matter was a breach of trust. The testinony at the hearing on
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the notion to dismss, however, reveal ed that outside counse

opi ned the trustees and the enpl oyees of the Estate were not
ethically prohibited frominvesting in another MKenzi e Mt hane
i nvestment and the trustees and enpl oyees, including Peters,
conplied with the | egal advice they received from outside
counsel. In short, Aipa s |less than conplete grand jury
testinmony regardi ng McKenzie Met hane wongfully inplied that
Peters had breached his fiduciary responsibility then and was in
breach of trust again in the matter before the grand jury.
Leaving the grand jury wth such a m sl eading inference

“underm ned the fundanental fairness and integrity of the grand
jury process” and prevented the grand jury “fromthe exercise of
fairness and inpartiality” with regard to Peters that due process

demands. State v. Chong, 86 Hawai ‘i 282, 284, 949 P.2d 122, 124

(1997).°

? Having revi ewed Aipa’ s testinmony, it is apparent that much of

Ai pa’'s testimony concerned advice and consultation with the Estate trustees,
including Peters, about the trustees’ |legal duties. The State’'s own
characterization of Aipa's testimony belies its conclusion that Aipa's
testimony was not privileged. The State says Aipa was called “[t]o provide
the grand jury with nmore specific information from which to determ ne Peters
knew that any benefit he received froma transaction in which the trust was

al so involved needed to be returned to the trust[.]” The “specific
informati on” was, according to Aipa s testimony, the |legal advice that was
sought and rendered by outside counsel. In short, Aipa testified about “the

aid of persons having know edge of the law and skilled in its practice,” see
e.g. Zolin, 491 U.S. at 562, 109 S.Ct. at 2625, and that, by any definition

is legal advice. The State argues the attorney-client privilege belonged to
the Estate, not Peters. W disagree, but see no reason to reach this issue of
first impression for Hawai‘i in this case. Cf. Huie v. DeShazo, 922 S.W 2d
920 (Tex. 1996) (Texas Supreme Court concluded “the trustee who retains an
attorney to advise himor her in admnistering the trust is the real client,
not the trust beneficiaries.”) “Client” in the Texas evidence code is defined
exactly as it is in the Hawai‘ Rules of Evidence and Hawai‘i trustees, |ike
those of Texas, are enpowered to hire and consult attorneys and to act on the
attorneys’ advice. See HRS 8§ 554A-3(c)(23) (Supp. 2000)); and Riggs Nationa
Bank v. Zimmer, 355 A.2d 709 (Del. 1976) (Del aware supreme court concl uded
that in litigation between trust beneficiaries and trustees, the attorney-
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D. The State inproperly limted Ckada's testinony before the
grand jury

The State contends the circuit court erred when it
concluded the State withheld clearly excul patory evidence from
the grand jury. The State argues the testinony denn Ckada was
prevented fromgiving was not clearly excul patory. W disagree.

As noted previously, the perjury charge agai nst Stone
was prem sed upon testinony Stone gave before a prior grand jury
about being contacted by Okada with regard to contacting Peters
about the availability of an upper floor unit in Peters’
building. Before the grand jury, the State questioned d enn
Ckada, as foll ows:

[ Prosecutor]: Now, did you know t hat

Henry Peters noved from
apartment 202 to apartnent
1203 sone tinme in January

19967
[ Ckada] : | found out later that he had
bought it.

[ Prosecutor]: Okay. Now, prior to M.
Peters maki ng a nove, did you
ever talk to himabout him
possi bly making that nove from
202 to 12037

[ Ckada] : Vell, he -- yeah, he was
interested in buying anot her
unit, upper floor unit early

on but, you know, |I’mkind of
sem -retired so | never really
pursued it. | |ooked at that

unit and | can’'t recal
whet her it was Brenda Bagano

client privilege did not bar discovery because the | egal counsel was sought to
aid the beneficiaries).
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[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

or Jeff Stone that told ne
about the unit ‘cause they
know that | was buyi ng sone

di stressed properties, so --
in ny pension plan -- so |

| ooked at the unit but the
owner, the Japanese owner
never lived in the unit and we
had wat er damage on the top
floor of all the units,
including ny unit, which the
contractor and subcontractors
had to repair, and that unit
1203, when | |ooked at it, it
had -- it had quite a bit of
wat er damage so the

wal | papers, the carpet which
was a very expensive carpet
that we had in the units
itself was -- was -- had to be
all replaced and the unit,
since it never had been lived
in, the appliances, you know,
had no warranty anynore, so --

kay, M. Ckada, let ne ask
you just so that we’'re clear.
The first tinme that you heard
about Henry Peters noving from
12 -- from 202 to 1203, how
did you find out?

Well, | think Jeff Stone may
have nentioned that to ne at
one of our |uncheons.

Ckay. And as far as you ever
talking to M. Peters about
nmoving from 202 to 1203, did
t hat ever happen?

He may have nentioned that he
was | ooking at the apartnent
and | may have nentioned to
himthat | had | ooked at the
apartnent and saw that it was,
yeah, had a | ot of damage in
t he apart nment.
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[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

Al right. Now, M. Okada, do
you remenber testifying before
the grand jury on Cctober --

excuse ne -- on Novenber 25,
19987

Yeah.

kay. And that was simlar to

t he ki nd of arrangenent today,
in other words, you were
called in and you were sworn
under oath?

Yeah.

Okay. And questions were
asked of you?

Yes.

Now, do you renenber being
asked these questions and you
gi ving these answers?

The question started off,

“Just so that we’'re clear and
there isn’t any confusion, the
only time that you apparently
heard about Peters buying into
apartnment 1203 was when
Jeffrey Stone nmay have told
you about it?”

And your answer was, “Yeah.”

Yeah.
Wasn’t that your answer?
Yeah.

And wasn’'t that the truth at
the tinme?

Well, | had -- | had kind of
forgotten about the |ooking at
the apartnent before until

had spoken to Brenda Bagano

| ater and she rem nded ne that
| | ooked at the unit.
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[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

[ Ckada] :

[ Prosecutor]:

Al right. But in terns of
when it was that you first
heard about Henry Peters
novi ng i nto apartment 1203,
that was when Jeffrey Stone
told you about it, isn't that
correct?

Yeah.

And the next question was,
“And you had nothing to do
about telling himabout
apartnent 1203?” And the
answer was, “No?”

Yeah, |

had forgotten about ne

The answer was, “no?”

Yeah. Well, at that --
couldn’t recall

M. Okada, the answer was
“no?”
Yeah.
Ckay. Thank you.

. . . And just so that we’'re
cl ear, when you testified
before the grand jury

previ ously on Novenber 25
about that |ast question, and
you had nothing to do about
telling himabout apartnment
1203, you were telling the
truth at that tinme?

Yeah. | had forgotten about

Were you telling the truth at
that tinme?

Yeah.

Thank you.
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testified

At the hearing on the notion to dismss, Ckada
about being questioned before the grand jury:

[ Stone’s counsel]: Now, M. Ckada, you were
call ed before the grand
jury by [the prosecutor]
on nore than one
occasi on, correct?

[ Ckada] : Yes.

[ Stone’s counsel]: And the last tinme you
were there, do you
remenber that you were
trying to give an answer
and you were interrupted?

[ Ckada] : Yes.

[ Stone’s counsel]: And it was [the
prosecutor] who
i nterrupted you?

[ Ckada] : Yes.

[ St one’ s counsel]: Do you renenber

mhén.he i nterrupted you?
[ Ckada] : Yeah.

[ Stone’s counsel]: And you were trying to go
back and tell him
sonet hing, is that
correct?

[ Ckada] : Yes.

[ Stone’s counsel]: Now again, we started
here you' ve told us [the
prosecutor] interrupted
you during the grand jury
and you started to tell
hi m sonmet hi ng. \Wat was
it that you woul d have
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told himif he would have
| et you finish?

[ Ckada] : That | had forgotten that |
had | ooked at the unit. And
what happened was that after
| ooked at the unit, | had
lunch or | called Jeff Stone
totell himthat |I knew Henry
was | ooki ng for an upper floor
unit. Fromtinme to tine, he
and | would have |lunch or neet
Henry Peters; and he wanted to
ki nd of get a pulse on the
mar ket fromme, ny
per specti ve.

So in one of my neetings
with him he indicated to ne
that he was interested in
getting an upper floor unit
because his unit was on the
second floor. So I forgot
that I had nentioned -- | had
call ed Jeff or had lunch with
hi m and nentioned to Jeff that
Henry was | ooking for an upper
floor unit and that if he
woul d call Henry to see if
he’d be interested in buying
t hat upper floor unit.

And | called Henry to
tell himthat, well, | thought
the unit would sell for about
sixty to maybe ei ghty thousand
dollars less than the true
mar ket val ue because of the
damage, the water damages to
t he apartnment which were not
repai red, because the owner
never made any attenpt to
cl ai mthe damage.

[ Stone’s counsel]: Now, is that what you
woul d have testified to
in substance if [the
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State’s attorney] had not
i nterrupted you?

[ Ckada] : Yeah.

[ Stone’s counsel]: And here now today under
oath, just so we’'re
clear, you were the one
who called Jeff Stone and
told M. Stone to cal
M. Peters about Unit
12037

[ Ckada] : Yeah.

The State argues, in sum the testinony that Ckada was
prevented fromgiving was not clearly excul patory and the State
had no obligation to present it. The State opines Okada s
testi nony was, at best, contradictory. The State argues the
circuit court’s finding that Okada was prevented from gi vi ng
clearly excul patory evidence was the kind of specul ation that
ot her courts have found to be undue interference with the grand
jury process. W disagree with the State’ s argunents.

This court has rejected an approach to clains of
prosecutorial m sconduct that would require the prosecutor to put
before the grand jury “any and all evidence [that] m ght tend to
excul pate the defendant,” Bell, 60 Haw. at 243, 589 P.2d at 5109,
or that would nerely tend “to negate guilt,” 1d. at 247, 589
P.2d at 521, and has concluded a court should dism ss an
i ndi ctment only when the prosecutor failed to present evidence

that “clearly woul d have negated guilt” or presented evidence
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that would “underm ne[] the authority of the grand jury to act at
all[.]” Bell, 60 Haw. at 247, 589 P.2d at 521 (quoting United

States v. Mandel, 415 F. Supp. 1033, 1041-2 (D. Maryland 1976).

In this case, unlike Bell, one witness could provide
t he evi dence concerni ng whether Stone |ied when Stone testified
t hat Ckada contacted Stone and told Stone to contact Peters about
the possibility of buying apartment 1203. The prosecutor put
that witness, kada, before the grand jury and asked hi m about
when Okada heard about Peters “noving” and “buyi ng” apart nent
1203. The prosecutor did not allow Ckada to testify about his
role in making the availability of apartnent 1203 known to Stone
and Peters. (kada’'s testinmony woul d have been the only direct
testinmony on the subject, it was not in contradiction of Ckada s
testi nmony about “noving” and “buying,” and it would clearly have
negated guilt.

The circuit court did not err when it dism ssed the
perjury count of the indictnent.
E. Renmedy

We are mndful that dismssal of an indictnent is
required only in flagrant cases in which the grand jury has been
overreached or deceived in sonme significant way. State v.
Mendonca, 68 Haw. 280, 283, 711 P.2d 731, 734 (1985); State v.
Pul awa, 62 Haw. 209, 215-216, 614 P.2d 373, 377-378(1980). The

State, citing State v. Scotland, 58 Haw. 474, 572 P.2d 498 (1977)

and ot her cases, argues that if we conclude there was
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prosecutorial m sconduct, the appropriate renmedy woul d be
suppression of the evidence, not disnissal of the indictnent. W
di sagree. W have concl uded the privileged and bol stered
testinmony presented by the State and the excul patory testinony
omtted by the State prevented the grand jury fromacting fairly

and inpartially. See Chong, supra, quoting Bell, supra. “If the

illegal or inproper testinony clearly appears to have inproperly
i nfluenced the grand jurors despite the presence of sufficient
evi dence anmounting to probabl e cause to indict the defendant, [
[the defendant] would be entitled to a dismssal.” Scotland, 58
Haw. at 477, 572 P.2d at 499. “Were a defendant's substanti al
constitutional right to a fair and inpartial grand jury
proceeding is prejudiced, a quashing of the indictnment emanating

therefromis an appropriate renedy.” State v. Joao, 53 Haw. 226,

230, 491 P.2d 1089, 1092 (1971).

In State v. Moriwake, 65 Haw. 47, 647 P.2d 705 (1982)

this court held that a trial court’s power to adm nister justice
may be properly invoked to dismiss an indictnent with prejudice.
Qur duty to administer justice requires that we invoke that
authority here to nmandate dism ssal of these indictnents with
prejudice. As the Mriwake court noted:

[We are cogni zant of the deference to

be accorded the prosecuting attorney with
regard to crimnal proceedings, but such

10 G ven our disposition of this appeal, we make no judgment about

probabl e cause.
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deference is not w thout bounds. As stated
el sewher e:

Society has a strong interest in
puni shing crimnal conduct. But society
al so has an interest in protecting the
integrity of the judicial process and in
ensuring fairness to defendants in
judicial proceedings. Were those
fundamental interests are threatened,
the “discretion” of the prosecutor nust
be subject to the power and
responsibility of the court.

State v. Braunsdorf, 98 Ws. 2d 569, 297

N. W2d 808, 817 (1980) (Day, J., dissenting).

State v. Mriwake, 65 Haw. 47, 56, 647 P.2d 705, 712 (1982). In

State v. Alvey, 67 Haw. 49, 57-58, 678 P.2d 5, 10 (1984), this

court noted that a judges’ inherent power to dismss an
indictnment is not generally so broad as to dism ss an indictnent
with prejudice before trial unless the State’s m sconduct
represents a serious threat to the integrity of the judicial
process or there is a clear denial of due process, a violation
of sone constitutional right, is an arbitrary action, or is the

result of sonme other governnental m sconduct. [In Mriwake

supra, and in Al vey, supra, this court

cautioned that a trial court’s inherent
power to dismiss an indictnent is not a broad
power and that trial courts must recognize
and weigh the State’s interest in prosecuting
crinme agai nst fundanental fairness to the
defendant . . . [and] nmade clear that, even
If “there are serious questions” about a
material elenment of a crinme, it is not within
the trial court’s discretion to usurp the
function of the trier of fact before trial.
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State v. Lincoln, 72 Haw. 480, 825 P.2d 64, 70-71(1992). W are

cognizant of the State’s strong interest in prosecuting crine,

but we are equally cognizant that the State’'s duty is to pursue
justice, not convictions, and the prosecutor has a duty to act as
a mnister of justice to pursue prosecutions by fair nmeans. W
must weigh the State’s interests against the defendants’ rights
to fundanental fairness, including an unbiased grand jury. In
doi ng so, we cannot but conclude that the State's actions in
these cases threatened the integrity of the judicial process and
deni ed the defendants the process they were due. The State acted
here in conplete disregard of the attorney-client privilege and
the rules of evidence. 1In doing so, the State deprived the
defendants of a tinely opportunity to raise the attorney-client
privilege issue and to seek a prelimnary judicial determ nation
of it. In addition, the State inproperly bol stered the testinony
of a witness by wongly presenting the testinony as privil eged
testinmony within the crinme fraud exception to the attorney client
privilege, and prohibited a witness frompresenting clearly

excul patory evidence. The State's actions cannot but have

i nproperly influenced the grand jury and prevented it from
operating with fairness and inpartiality. The State’s actions
here, some of which were taken in contravention of the circuit
court’s clear instructions to seek prelimnary judicial review,

represent a serious threat to the integrity of the judicial
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process and nerit dismssal wth prejudice.

W take notice that these defendants have been charged
with serious crinmes several times. |In each instance the
i ndi ctments have been di sm ssed due to prosecutorial m sconduct.

In a dissent in United States v. Wllians, 504 U S. 36, 112 S. Ct

1735 (1992), United States Supreme Court Associ ate Justice John
Paul Stevens discussed the dangers of m sconduct by a United
States Attorney. His discussion on the subject is applicable to
m sconduct by any prosecuting attorney:

Justice Sutherland' s identification of the basic
reason why [prosecutorial] . . . msconduct is
intolerable nerits repetition:

“The [prosecutor]. . . is the
representative not of an ordinary party to a
controversy, but of a sovereignty whose
obligation to govern inpartially is as
conpelling as its obligation to govern at
all; and whose interest, therefore, in a
crimnal prosecution is not that it shall wn
a case, but that justice shall be done. As
such, he is in a peculiar and very definite
sense the servant of the law, the twofold aim
of which is that guilt shall not escape or
i nnocence suffer. He nay prosecute with
ear nestness and vigor--indeed, he should do
so. But, while he may stri ke hard bl ows, he
is not at liberty to strike foul ones. It is
as much his duty to refrain from i nproper
nmet hods cal cul ated to produce a w ongful
conviction as it is to use every legitimte
means to bring about a just one.” Berger V.
United States, 295 U.S.[78], at 88, 55 S.
at [629,] 633.

It is equally clear that the prosecutor has
the sane duty to refrain frominproper nethods
cal cul ated to produce a wongful indictnent.
| ndeed, the prosecutor’s duty to protect the
fundanmental fairness of judicial proceedings
assunes speci al inportance when he is presenting
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evidence to a grand jury. As the Court of Appeals
for the Third Crcuit recogni zed, “the costs of
conti nued unchecked prosecutorial m sconduct”
before the grand jury are particularly substanti al
because there

“the prosecutor operates w thout the check of
a judge or a trained | egal adversary, and
virtually immune frompublic scrutiny. The
prosecutor’s abuse of his special
relationship to the grand jury poses an
enornous risk to defendants as well. For
while in theory a trial provides the
defendant with a full opportunity to contest
and di sprove the charges against him in
practice, the handing up of an indictnent
will often have a devastating personal and
prof essional inpact that a |ater dism ssal or
acquittal can never undo. \Were the
potential for abuse is so great, and the
consequences of a m staken indictnment so
serious, the ethical responsibilities of the
prosecutor, and the obligation of the
judiciary to protect against even the

appear ance of unfairness, are correspondingly
hei ghtened.” United States v. Serubo, 604
F.2d 807, 817 (1979).

United States v. WIllians, 504 U S. 36, 62-3, 112 S.C. 1735,

1750 (1992) (Stevens, J. dissenting).

The State’s interest in prosecuting these cases is, at
this point, clearly outweighed by the | ack of fundanent al
fairness that woul d ensue were we to allow these prosecutions to

conti nue.
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I V. Conclusion
The circuit court’s orders of dismssal are affirned.
The circuit court’s orders that the dism ssals are w thout
prej udi ce are vacated and these cases are renanded to the circuit

court with instructions to enter the dism ssals with prejudice.
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